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9.01: Authority, Jurisdiction, and Purpose

(1) Authority - 314 CMR 9.00 isadopted pursuant to Section 27 of the M assachusetts Clean Waters
Act, M.G.L. c. 21, 88 26 through 53 and establishes procedures and criteriafor the administration of
Section 401 of the federal Clean Water Act, 33 U.S.C. 1251 et seq., for the discharge of dredged or
fill materid, dredging, and dredged materid disposd in waters of the United States within the
Commonwedth.

(2) Jurigdiction - 314 CMR 9.00 applies to the discharge of dredged or fill materid, dredging, and
dredged materid disposd activities in waters of the United States within the Commonwed th which
require federa licenses or permits and which are subject to state water quality certification under 33
U.S.C. 1251, et seq.. Thefederd agency issuing apermit initially determinesthe scope of geographic
and activity jurisdiction. (e.g. the Corps of Engineers for Section 404 permits for the discharge of
dredged or fill materid)

(3) Purpose - 314 CMR 9.00 is promulgated by the Department to carry out its statutory obligations
to certify that proposed discharges of dredged or fill materid, dredging, and dredged materia disposal

in waters of the United States within the Commonwedth will comply with the Surface Water Quaity
Standards and other appropriate requirements of state law. 314 CMR 9.00 implements and

supplementsthe Surface Water Quality Standards at 314 CMR 4.00 and isarequirement of state law
under 33 U.S.C. 1251, et seq..

9.02: Ddinitions

8/25/95

Acdtivity - Any proposed project, schemeor plan of action whichwill result in adischarge of dredged or
fill materid or adischarge from dredging, or dredge materid digposa subject to jurisdiction under 33
U.S.C. 1251, et seq.. In determining thresholds for and conducting eval uations of applications, the
entirety of theactivity, including likely future expangons, shdl be considered and not separate phasesor
segmentsthereof. The activity includes temporary and permanent, direct and indirect, and cumulative
impacts from the construction and ongoing operation of a project. The caculation of square footage
shdl include the total of the applicable areas proposed to be lost from the impacts of the activity,
without reduction for replication or restoration.

Aggrieved Person- Any person who, because of a401 Water Qudity Certification determination by
the Department, may suffer an injury in fact which is different ether in kind or magnitude from thet
suffered by the generd public and which is within the scope of interests identified in 314 CMR 9.00.

Applicant - A person proposing any activity which will result in adischarge of dredged or fill materid,
or adischargefrom dredging or dredged materia disposa in any water of the United Stateswithin the
Commonwedth.
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9.02: continued
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Aquatic Ecosystem - Waters of the United States within the Commonwedlth, including wetlands, that
serve as habitat for interrelated and interacting communities and populations of plants and animas.

Area of Critica Environmenta Concern - An area designated by the Secretary pursuant to M.G.L.
c. 21A, 82 (7) and 301 CMR 12.00.

Bordering Vegetated Wetlands- Any land or surface areaso defined by the Massachusetts Wetlands
Protection Act, M.G.L. c. 131, § 40 and 310 CMR 10.55(2).

Clean Water Act - The federa statute at 33 U.S.C. 1251 et. seq. which contains Sections 401 and
404.

Corps of Engineers - The United States Army Corps of Engineers, New England Division.

Department - The Massachusetts Department of Environmenta Protection.

Discharge of dredged or fill materid - Any addition of dredged or fill materid into, including any
redeposit of dredged materia within, watersof the United Stateswithin the Commonwedth. Theterm
includes, but is nat limited to:

(8 direct placement of fill, including any materid used for the primary purpose of replacing with

dry land or of changing the bottom elevation of awetland or water body,

(b) runoff from acontained land or water disposa area,

(c) redepost of dredged materid including excavated materid which isincidenta to any activity

including mechanized land clearing, ditching, channdization or other excavation, and

(d) the placement of pilings when it has the effect of fill materid.

Dredged materid disposa - Thetransport, placement, or deposition of sedimentsor other materid after
dredging.

Dredging - Theremova of sediment or other materid from land under water below the mean high tide
line for coagta waters and below ordinary high water for inland waters. Dredging shdl not include
activitiesin bordering or isolated vegetated wetlands.

Environmental Impact Report - The report described in the M assachusetts Environmental Policy Act,
M.G.L. c. 30, 88 61 through 62H and regulations at 301 CMR 11.00.

Environmenta Monitor - The publication described in 301 CMR 11.19(1).

Final Order of Conditions - The Order of Conditionsissued by the Commissioner of the Department
after an adjudicatory hearing or, if no request for ahearing has been filed, the Superseding Order or, if
no request for a Superseding Order has been filed, the Order of Conditionsissued under the Wetlands
Protection Act and 310 CMR 10.05.

High Energy Site- Locations in the open ocean where the average movement of the water in contact
with the bottom exceeds 0.3 feet per second and which are suitable only for unconsolidated materidl.

|solated V egetated Wetlands - Vegetated areas subject to jurisdiction under 33 U.S.C. 1251, et seq.
that are not bordering vegetated wetlands subject to jurisdiction under M.G.L. c. 131, § 40 and 310
CMR 10.55(2).

Land Under Water - Theland or surface areadefined in 310 CMR 10.25(2) and 310 CMR 10.56(2).

Lot - Anareaof land in one ownership, with definite boundaries.

Low Energy Site- Locationsin the open ocean where the average movement of water in contact with
the bottom is less than 0.06 feet per second.
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9.02: continued
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Massachusetts Environmentd Policy Act or MEPA - M.G.L. c. 30, 88 61 through 62H and regulations
at 301 CMR 11.00.

Notice of Intent - The document described in 310 CMR 10.05(4).

Outgtanding Resource Water - A surface water of the Commonwedth so designated in the
M assachusetts Surface Water Quality Standards at 314 CMR 4.00.

Person- Any agency or politica subdivison of the Commonwedth or thefedera government, public or
private corporation or authority, individud, partnership or association, or other entity, including any
officer of apublic or private agency or organization.

Rare and Endangered Species Habitat - Areasidentified as habitat for rare or endangered species by
the Massachusetts Divison of Fisheries and Wildlife's Naturd Heritage Program as published in the
Massachusetts Natural Heritage Atlas at the time an application is submitted.

Red Edtate Subdivison - Thedivison of atract of land into two or morelots, including divison where
gpproval isrequired and where gpprova is not required under the Subdivison Control Law, M.G.L.
c.41, 88 81K through 81GG.

Sdt Marsh- A coastal wetland as defined in M.G.L. ¢. 131, § 40 and 310 CMR 10.32(2).
Secretary - The Secretary of the Executive Office of Environmentd Affairs.

Single and Complete Project - Thetotal project proposed or accomplished by one or more persons,
induding any multiphasad activity.

Sandy Sites- Locationsin the ocean where the composition of abottom sample containsno morethan
20% (by weight) of particlesless than 0.064 millimetersin diameter.

Silty Sites- L ocationsin the ocean where the composition of abottom sample contains morethan 21%
(by weight) of particles less than 0.064 millimetersin diameter.

Surface Waters - All waters other than groundwaters within the jurisdiction of the Commonweslth,
including, without limitation, rivers, sreams, lakes, ponds, springs, impoundments, estuaries, wetlands,
coastal waters, and verna pools.

Verna Pool - A waterbody that has been certified by the Massachusetts Division of Fisheries and

Wildlifeasavernd pool. Intheevent of aconflict of opinion or thelack of aclear boundary delineation
certified by the Divison of Fisheries and Wildlife or the Department, the gpplicant may submit an

opinion certified by aregistered professona engineer, supported by engineering calculations, asto the
boundary of the vernd pool. The maximum extent of the waterbody shal be based upon the tota

volumeof runoff from the drainage area contributing to the verna pool and shdl befurther based upona
design storm of two and Sx tenths (2.6) inches of precipitation in 24 hours.

Waters of the United States within the Commonwedth - Navigable or interstate waters and thelr
tributaries, adjacent wetlands, and other waters or wetlands within the borders of the Commonwedlth
wherethe use, degradation, or destruction could affect interstate or foreign commerce as determined by
the Corpsof Engineers. Bordering and isolated vegetated wetlands and land under water arewaters of
the United States within the Commonwedth when they meet the federd jurisdictiond requirements
defined at 33 CFR 328 through 329.

Water-dependent - Uses and facilities which require direct access to, or location in, marine, tidal or
inland waters and which therefore cannot be located away from those waters, including any uses and
facilities defined as water-dependent in 310 CMR 9.00.
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9.02: continued

401 Water Quadlity Certification or Certification - The document issued by the Department to the
applicant and the appropriate federal agency under 33 U.S.C. 1251, et seq., M.G.L.c. 21,8 27 and
314 CMR 9.00 certifying, conditioning, or denying an activity.

Wetlands Protection Act - M.G.L. c. 131, § 40 and regulations at 310 CMR 10.00.

9.03: Activities Not Reguiring an Application

8/25/95

The activitiesidentified in 314 CMR 9.03 (1) through (6) do not require anindividua 401 Water
Qudlity Certification gpplication provided the specified conditions are met. The Department has certified
these activities through its certification of the Corps of Engineers Programmatic Generd Permit for
Massachusetts effective March 1, 1995.

(1) Lessthan 5000 sq. ft. with an Order of Conditions. Activities conducted in compliance with the
Wetlands Protection Act and receiving a Find Order of Conditions which meets al applicable
performance standards under 310 CMR 10.00, provided that:
(@ theFind Order of Conditions permitswork which resultsintheloss of up to 5,000 squarefeet
cumulatively of bordering and isolated vegetated wetlands and land under water. Both bordering
and isolated vegetated wetlands must be ddlineated on the plans contained in the Notice of Intent
and described on aform prescribed by the Department;
(b) the Find Order of Conditions includes conditions requiring at least 1:1 replacement of
bordering vegetated wetlands under 310 CMR 10.55(4)(b); and
(c) the proposed work is not subject to 314 CMR 9.04.

(2) Beach Nourishment. Beach nourishment activitieswith aFina Order of Conditionsissued under
M.G.L. c. 131, § 40. The provisons of 314 CMR 9.04 do not apply.

(3) Dredging Lessthan 100 c.y. Dredging and dredged materid disposal of lessthan 100 cubic yards,
provided that aFinal Order of Conditions has been issued and the proposed work isnot subject to 314
CMR 9.04.

(4) Agricultureor Aguaculture Exempt under the Wetlands Protection Act. Norma maintenance and
improvement of land in agricultura or aguacultural use exempt from the Wetlands Protection Act, as
defined and performed in accordance with 310 CMR 10.04 (Agriculture) including the dternatives
andysis, as applicable, performed by the Natura Resources Conservation Service (formerly Soil

Conservation Service) or 310 CMR 10.04 (Agquaculture). The provisons of 314 CMR 9.04 do not

oply.

(5) Lessthan 5000 sq. ft. of Isolated Vegetated Wetlands. Any activity in an area not subject to
jurisdiction of the Wetlands Protection Act which is subject to 33 U.S.C. 1251, et seq. (i.e., isolated
vegetated wetlands) which will result intheloss of up to 5000 square feet cumulatively of bordering and
isolated vegetated wetlands and land under water, provided there is no discharge of dredged or fill
materia to any habitat for rare and endangered species or to any Outstanding Resource Water.

(6) Panningand Design Adtivities. Activitiesthat aretemporary in nature, have negligibleimpacts, and
are necessary for planning and design purposes such asthe ingtdlation of monitoring wells, exploratory
borings, sediment sampling, and surveying. The goplicant shdl notify the Department and conservation
commission a least ten days prior to commencing the activity. Notification is not required if aFind

Negative Determination of Applicability has been issued for the work as described 310 CMR

10.05(3)(b). Noatification shall include adescription of the activity, thelocation of the proposed activity
and measures to be taken to avoid or minimize impacts. The Site shal be substantidly restored to its
condition prior to the activity. The provisons of 314 CMR 9.04 do not apply.
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9.03: continued

The Department will natify the personsto whom an Order of Conditionsisissued not later than ten
bus nessdays of itsreceipt by the Department that based on theinformeation availableto the Department
the criteriaof 314 CMR 9.03 have not been met. If the impacts to resource areas or the project Sze
increases from the description filed with the Notice of Intent, or there are any inaccuraciestherein, the
gpplicant must notify the Department and request a determination that the criteria of 314 CMR 9.03
have been met before the activity begins.

9.04: Activities Requiring an Application

8/25/95

Theactivitiesidentified in 314 CMR 9.04(1) through (11) requirea401 Water Qudlity Certification
gpplication and are subject to the Criteriafor Evauation of Applicationsfor the Discharge of Dredged
or Fll Materid in 314 CMR 9.06:

(1) Morethan 5000 sq. ft. Any activity in anareasubject to 310 CMR 10.00 which isa so subject to
33 U.S.C. 1251, et seg. and will result in the loss of more than 5000 square feet cumuletively of
bordering and isolated vegetated wetlands and land under water.

(2) Outgstanding Resource Waters. Any activity resulting in any discharge of dredged or fill meterid to
any Outstanding Resource Water.

(3) Red Edtate Subdivison- Any discharge of dredged or fill materia associated with the creation of a
red estate subdivison, unless there is a recorded deed redtriction providing notice to subsequent
purchasers limiting the amount of fill for the single and complete project to less than 5000 square feet
cumulatively of bordering and isolated vegetated wetlands and land under water and the dischargeisnot
to an Outstanding Resource Water. Red edtate subdivisions include divisons where gpprovd is
required and where approval isnot required under the Subdivision Control Law, M.G.L. c. 41,88 81K
through 81GG. Discharges of dredged or fill materia to createthered estate subdivisonincludebut are
not limited to the construction of roads, drainage, Sdewaks, sewer systems, buildings, septic systems,
wells, and accessory structures.

(4) Activities Exempt under M.G.L. c. 131, 8§ 40. Any activity not subject to M.G.L. c. 131, §40
whichissubject to 33 U.S.C. 1251, et seq. and will result in any discharge of dredged or fill materid to
bordering vegetated wetlands or land under water.

(5) Routine Maintenance. Routine maintenance of exigting channds, such asmosquito control projects
or road drainage maintenance, that will result in the annua loss of more than 5000 square feet
cumulatively of bordering and isolated vegetated wetland and land under water will be evaluated under
the criteriaof 314 CMR 9.06. A single gpplication may be submitted and a single certification may be
issued for repested routine maintenance activities on an annua or multi-year basis not to exceed five
years.

(6) More than 5000 s0. ft. of Isolated Vegetated Wetlands. Any activity in an area not subject to
jurisdictionof M.G.L. c. 131, 8 40 whichissubject to 33 U.S.C. 1251, et seq. (i.e., isolated vegetated
wetlands) which will result in the loss of more than 5000 square feet cumulatively of bordering and
isolated vegetated wetlands and land under water.

(7) Rare and Endangered Species Habitat in Isolated Vegetated Wetlands. Any activity resulting in
the discharge of dredged or fill materid to an isolated vegetated wetland that has been identified as
habitat for rare and endangered pecies.

(8) Salt Marsh. Any activity resulting in the discharge of dredged or fill materid in any sat marsh.

(9) Individud 404 Permit. Any activity subject to an individua Section 404 permit by the Corps of
Engineers
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9.04: continued

(10) Agricultura Limited Project. Agricultura work, not exempt under M.G.L. c. 131, 840,
referenced in and performed in accordance with 310 CMR 10.53(5). Provided the activity does not
result in any discharge of dredged or fill materid to an Outstanding Resource Water, such work will be
presumed to meet the criteriaof 314 CMR 9.06 where acomparable dternativesanayssis performed
by the Natura Resources Conservation Service (formerly Soil Conservation Service) and included in
the Notice of Intent.

(11) Discretionary Authority. Any activity where the Department invokes discretionary authority to
require an application based on cumulative effects of multiphased activities, cumulative effectsfrom the
discharge of dredged or fill materid to bordering or isol ated vegetated wetlands or land under water, or
other impacts which may jeopardize water quaity. The Department will issue awritten notice of and
datement of reasons for its determination to invoke this discretionary authority not later than ten

business days after its receipt of an Order of Conditions.

(12) Theactivity in 314 CMR 9.04(12) requiresa401 Water Quality Certification gpplicationandis
subject to the criteriafor eva uation of applications for dredging and dredged materid digposd at 314
CMR 9.07 and the requirements of 314 CMR 4.00:

Dredging Greater than 100 c.y. Any dredging or dredged materid disposa of morethan 100 cubic
yards.

(13) Any activity not lisged in 314 CMR 9.04 which isdso not liged in 314 CMR 9.03 isan activity
requiring an application subject to the requirements of 314 CMR 9.05 and 9.06 through 9.13 as
gpplicable.

9.05: Submission of an Application

8/25/95

(1) Applicaiion Requirements. An gpplicant for 401 Water Quality Certification shal submit an

goplication on theformsin the 401 Water Qudity Certification gpplication package currently available
from the Department. The application shal be prepared in accordancewith ingructionscontained inthe
Department's application package and submitted to the appropriate address. Failure to complete an

gpplication where required, to provide additiona information when an application is deficient, toprovide
public noticein theform specified, to notify other agencieswith jurisdiction whererequired, or to submit
information for asingle and complete project shal be grounds for denia of certification. The applicant
has the burden of demongtrating that the criteria of 314 CMR 9.06, 9.07, or 9.08 have been met.

(2) Feeand Review Schedule. Thefeeand regulatory review schedulefor actions by the Department
in the review of a 401 Water Qudity Certification gpplication are set forth in the Timely Action
Schedule and Fee Provisions at 310 CMR 4.00.

(3) Public Notice of an Application A public notice of an gpplication for 401 Water Qudity
Certification shal be published by the gpplicant within ten days of submitting an application at the
applicant's expense in anewspaper of genera circulation within the area of the proposed activity. The
public notice shdl contain:
(@ thename and address of the gpplicant and property owner;
(b) thelocation of the proposed activity;
(c) abrief description of the activity;
(d) the name and address of the person from whom additiona information may be obtained;
(e) the?21 day time period within which the public may comment;
(f) the office and address within the Department to which comments should be addressed; and
(90 a datement that any ten persons of the Commonwedlth, any aggrieved person, or any
governmenta body or private organization with a mandate to protect the environment that has
submitted written comments may also apped the Department's Certification and that failure to
submit comments before the end of the public comment period may result in thewaiver of any right
to an adjudicatory hearing.
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9.05: continued

A person submitting an application for 401 Water Qudity Certification whoisaso subject to 310
CMR 10.00 under M.G.L. c. 131, 840, M.G.L. c. 91, or 310 CMR 9.00 may provide joint public
notice by appending to the notice under 310 CMR 10.05(5) or 310 CMR 9.13 a statement that an
goplication for 401 Water Qudity Certification is pending before the Department, provided that the
joint notice contains the information in 314 CMR 9.05(3)(a) through (g). A person submitting an
gpplication for the discharge of dredged or fill materid to an Outstanding Resource Water shdl adso
publish anatice in the Environmental Monitor, and the 21 day time period within which the public may
comment shdl extend from the later of the date of publication of the newspaper or Environmental
Monitor notice. All comments providing relevant information shall be consdered.

(4) The Depatment will conduct a sSite vist, providing notice to the gpplicant, the conservation
commission of the city or town where the activity will occur, and any persons or groups which have
submitted written comments prior to the datethe sitevisit is scheduled. If the Department has previoudy
ingpected the Site prior to issuing a Superseding Order of Conditions, receives no public comments, or
otherwise determinesasitevigtisnot necessary or useful toitsevauation, it shal set forthitsreasonsin
writing.

9.06: Criteriafor the Evauation of Applications for Discharge of Dredoed or Fill Materid

8/25/95

(1) Nodischargeof dredged or fill material shdl be permitted if thereisapracticabledternativeto the
proposed discharge which would have less adverse impact on the aquatic ecosystem, so long as the
dternative does not have other Sgnificant adverse environmenta consegquences.
(& An dternative is practicable if it is available and cgpable of being cbne after taking into
congderation costs, exigting technology, and logiticsin light of overdl project purposes.
(b) Wherethe activity associated with the discharge does not require access or proximity to or
gting within wetlands and waters to fulfill its basic purpose (.e., is not "water dependent™),
practicabledternativesthat do not involve the discharge of dredged or fill materid are presumedto
be available, unless clearly demonsirated otherwise. In addition, al practicable dternativesto the
proposed activity which do not involve adischarge are presumed to have less adverse impact on
the aguatic ecosystem unless clearly demonstrated otherwise.
() Thescopeof dternativesto be consdered shal be commensurate with the scale and purpose
of the proposed activity, theimpacts of the proposed activity, and the classification, desgnation and
existing uses of the affected wetlands and waters in the Surface Water Qudity Standards at 314
CMR 4.00.
1. For activities associated with accessfor one dwelling unit, the areaunder consderation for
practicable dternativeswill belimited tothelot. For activities associated with the cregtion of a
redl estate subdivision, the area under consideration will be limited to the subdivided lots and
any adjacent lots the gpplicant formerly owned, presently owns, or can reasonably obtain an
ownership interest.
2. For any activity resulting in the loss of more than one acre cumulatively of bordering and
isolated vegetated wetlands and land under water, aternative sites not presently owned by the
goplicant which could reasonably be obtained, utilized, expanded or managed will be
conddered by the Department, but only if such information is required in an Environmenta
Impact Report or in an dternatives andysis conducted by the Corps of Engineers for an
individuas 404 permit.

(2) Nodischargeof dredged or fill materid shal be permitted unless appropriate and practicable steps
have been taken which will minimize potentid adverse impacts to the bordering or isolated vegetated
wetlands or land under water, including a minimum of 1:1 restoration or replication of bordering or
isolated vegetated wetlands. Minimization and mitigation of adverse impacts shdl be required for the
selected dternative and the ability to minimize and mitigateimpacts may be afactor in the evauation of
dternatives.
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(3) No discharge of dredged or fill materid shdl be permitted to Outstanding Resource Waters,
except for the activities specified in 314 CMR 9.06(3)(a) through (i), which remain subject to an
dternatives analysis and other requirements of 314 CMR 9.06:

(& Projects conducted or approved by public or private water suppliers in the performance of
their respongbilities and duties to protect the quaity of thewater in the watersheds, or to maintain,
operate and improve the waterworks system,
(b) Activities determined by the Department to be for the express purpose and intent of
maintaining or enhancing the resourcefor its designated use, after consultation with the entity, if any,
with direct control of the water resource or governing water use;
() Maintenance, repair, replacement or recongtruction but not substantial enlargement of existing
and lawfully located structures or facilitiesincluding buildings, roads, railways, utilitiesand coastd
engineering structures,
(d) Where the designation was for public water supply purposes, activities subject to the
comprehengve public water supply protection program enacted by the legidature for the Ware,
Quabbin, and Wachusett watershedsin the Watershed Protection Act, St. 1992 ¢. 36 and M.G.L.
c. 92:
1. Any activity for which an gpplicant has been granted avariance by the Metropolitan Digtrict
Commission pursuant to 350 CMR 11.06(3) or for adischarge of dredged or fill materid intoa
tributary that the Metropolitan Digtricc Commission has exempted pursuant to 350 CMR
11.06(4). A span or other bridging technique shall be considered an dternative in accordance
with 314 CMR 9.06(3)(e) and the Department will consult with the Metropolitan Didtrict
Commission in reviewing the dternatives, or
2. Any activity within an areaof the Ware, Quabbin, and Wachusett watersheds not regul ated
by 350 CMR 11.00, as may be amended, provided that the applicant submits copiesto the
Department of a Request for Advisory Ruling from the Metropolitan Digtrict Commission
pursuant to 350 CMR 11.06(1)(a)1. or a Request for Watershed Determination of
Applicability pursuant to 350 CMR 11.06(2)(8) 1. with the Metropalitan Digrict Commisson's
Ruling or Determination that the property is not located within an arearegulated by 350 CMR
11.00, asmay be amended. Activitiesnot within areasregulated by 350 CMR 11.00, as may
be amended, do not require an individud 401 Water Qudity Certification gpplication if the
provisions of 314 CMR 9.03(1)(a) and (b) apply. *
(e) Accessfor the congruction of dwelling units and associated utilities:
1. For the loss of more than 5,000 square feet cumulatively of bordering and isolated
vegetated wetland and land under water for access to any number of dwelling units, aspan or
other bridging techniqueis presumed to be practicable;
2. Forthelossof lessthan 5,000 square feet cumulatively of bordering and isol ated vegetated
wetland and land under water for access to three or fewer dwelling units, a span or other
bridging dternative is presumed to not be practicable;
3. Forthelossof lessthan 5,000 squarefeet cumulatively of bordering and isolated vegetated
wetland and land under water for accessto four to nine dwelling units, agpan or other bridging
technique may be required within the aternatives andys's depending on Site conditions, the
impact on the resource, and cost considerations; or
4. Forthelossof lessthan 5,000 squarefeet cumulatively of bordering and isolated vegetated
wetland and land under water for accessto ten or more dwelling units, agpan or other bridging
technique is presumed to be practicable.

! The provisions of 314 CMR 9.06(3)(d)2. shal expire on March 1, 1997 if the Metropolitan District
Commission has not adopted more accurate maps pursuant to 350 CMR 11.07(4) prior to March 1, 1997. Any use
of maps to determine jurisdiction shal be limited to the location of streams. Maps may be used for informational
purposes only for the genera location of bordering vegetated wetlands. The provisons of 314 CMR 9.06(3)(d)2.
shdl gpply only to the discharge of dredged or fill materid and shal not apply to the discharge of stormwaeter,
wastewater, or other liquid discharge.

8/25/95
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9.06: continued

These presumptions may be overcome upon ashowing of credible evidencethat based on site
consderations, impact on theresource, or cost considerations, aspan or other bridging techniqueis
or isnot practicable.

(f) Congruction of utilities, public or private roadwaysor other access except as pecified in 314
CMR9.06(3)(e), railroad track and rail bedsand facilitiesdirectly related to their operation. These
activities require use of a gpan or other bridging technique, unless the Department determines,

based on information contained in a Department 401 dternatives andyss, a Corps of Engineers
Section 404 dternatives andyds, or an Environmentd Impact Report and the Secretary's

certificate, that thisdternativeisnot practicable, would not have lessadverseimpact on the aquetic
ecosystem, or would have other sgnificant adverse environmenta consequences.

(90 Operationsto clean up, prevent, assess, monitor, contain, or mitigate releases of hazardous
materidsor wastes, including landfill dosuresand activities undertaken in accordancewithM.G.L.
c. 21E and 310 CMR 40.0000.

(h) Projectswhich have received avariance under 314 CMR 9.08 or under 310 CMR 10.36 or
310 CMR 10.58 where consderation has been given to the Outstanding Resource Water

designation in the variance andysis.

(i) Accesstoland in agricultura or aguacultura use, of a nature suitable to the use as defined in
310 CMR 10.04 (Agriculture Aquaculture).

(4) Discharge of dredged or fill materid to an Outstanding Resource Water specificaly identified in
314 CMR 4.06(1)(d) (e.g., vernd pools, within 400 feet of awater supply reservoir and any other
areas S0 designated) is prohibited as provided therein unless avariance is obtained under 314 CMR
9.08.

(5) No discharge of dredged or fill materid is permitted for the impoundment or detention of

sormwater for purposes of controlling sedimentation or other pollutant attenuation. Discharge of

dredged or fill materia may be permitted to manage sormwater for flood control purposes only where
there is no practicable dternative and provided that best management practices are implemented to
prevent sedimentation or other pollution. No discharge of dredged or fill materid is permitted for the
impoundment or detention of sormwater in Outstanding Resource Waters for any purpose.

(6) Stormwater discharges shall be provided with best management practices to attenuate pollutants
and to provide aset back from the receiving water or wetland. Stormwater discharges to Outstanding
Resource Waters shdl be removed or set back from the receiving water or wetland, and provided the
highest and best practica method of trestment. All discharges of sormwater which meet the definition
of "stormwater discharge’, as defined a 314 CMR 3.04(2)(a)1. or (b), into Outstanding Resource
Waters shal comply with 314 CMR 3.00 and 4.00.

(7) No discharge of dredged or fill materid shal be permitted in the rare circumstances where the
activity meets the criteria for evauation but will result in substantial adverse impacts to the physical,
chemicd, or biologica integrity of surface waters of the Commonwealth.

9.07: Criteriafor the Evduation of Applications for Dredging and Dredged Material Disposa

8/25/95

(1) Generd - The criteriacontained in this part are adopted as interim guidance for the eva uation of
dredging and dredged materid digposa projectsin waters of the Commonwedth. Inthe opinion of the
Department, these criteria represent the best information currently available for evauation of such
projects in Massachusetts waters. As additiond information becomes available, these criteriawill be
modified to reflect the latest and best data and eva uation procedures.

The criteriacontained in the following sectionsform the basisfor the evaluation of dredging projects
and shd| be presumed to be appropriate unless other information is presented for a particular project.
In the case of projects subject to the MEPA process, additional information may be generated relative
to the expected impacts from the dredge spoil, the options available for digposa techniques, or
dternative Stes.

314 CMR - 245



314 CMR: DIVISION OF WATER POLLUTION CONTROL

9.07: continued

8/25/95

(2) Classfication of Dredge or Fill Materid - On the bass of the gpplication forms, the MEPA
process, and any other information presented to the Department, the Department will classfy the
dredgeor fill materia into one of three categoriesand will impose such conditions on the project asmay
be necessary. The categorieswill generaly be determined by the chemica congtituents (see Tablel) of
the materid, but the materia will aso be subdivided into one of three physica types (Tablell).

(3) Tablel
Classfication of Dredge or Fill Materid
By Chemicad Condituents
All unitsare in parts per million

Category One Category Two Category Three

Arsenic (As) <10 10 - 20 >20
Cadmium (Cd) <5 5 - 10 > 10
Chromium (Cr) <100 100 - 300 >300
Copper (Cu) <200 200 - 400 >400
Lead (Pb) <100 100 - 200 >200
Mercury (HQ) <05 05- 15 > 15
Nickel (Ni) <50 50 - 100 >100
Polychlorinated

Biphenyls (PCB) < 05 05- 10 > 1.0
Vanadium (V) <75 75 - 125 >125
Zinc (Zn) <200 200 - 400 >400

Category One materials are those which contain no chemicds liged in Table | in concentrations
exceeding those listed in the first column.

Category Two materiads are those which contain any one or more of the chemicaslised in Tablel in
the concentration range shown in the second column.

Category Three materids are those materids which contain any chemicd listed in Table | in a
concentration greater than shown in the third column.

Other important man-induced chemicas or compounds not included in Table | which are known or
suspected to bein the sediments at the dredge Site will of course be given weight in the classfication of
the materia and the choice of dredging and disposal methods. When the Department has reason to
suspect the presence of any other toxins due to anearby discharge, additiona testing for that element
may be required.

4 Tablell
Classfication of Dredge or Fill Materid
By Physicd Characteridtics

TypeA TypeB TypeC
Percent Silt-clay <60 60 - 90 >90
Percent water <40 40 - 60 >60
Percent volatile
solids (NED methods) <5 5 - 10 >10
Percent oil and greases
(hexane extract) <05 05- 10 >1.0

Type A maeids are those materias which contain no substances listed in Table |1 exceeding the
amounts indicated in the first column.

Type B maerids are those materia swhich contain any one or more of the substanceslisted in Tablel|
in the concentration range shown in the second column.
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9.07: continued

Type C materids are those materias which contain any substance listed in Table 1l in a concentration
greater than shown in the third column.

When the Department has reason to suspect that biologica contaminants are present (for example,
because of the physica parameters) additional testing may be required.

(5) Dredging, Filling and Disposad Techniques- Tablelll identifiesthe normally gpprovabletechniques
for dredging or filling, the normally approvable methods of placing or disposal of the materid and the
normally approvabletypes of disposa sites. Thetable should be used in concert with 310 CMR 9.25
and 9.26.

Tadlelll
Normaly Approvable Dredaing, Handling and Disposa Options

CHEMICAL TYPE (TABLE) Category One Category two Category three

PHYSICALTYPE(TABLEIl A B C A B C A B C

Legend

8/25/95

Dredging Methods

Hydraulic X X X X X X X X X
Mechanical X X X X X X X X
Digposal Methods

Hydraulic: Sidecast X X 0 o] o] 0 0 0 o]
Hydraulic: Pipdine X X X X X X X X X
Mechanica: Sidecast X X o] o] o] o] 0 0 o]
Mechanica: Barge X X X X X X X X X
Placement

Land or in-harbor disposa with X @ @ @ @ @ @ @ @
bulk-heading

Open ocean disposd at high X 0 0 o] o] 0 0 0 0
energy, sandy sites

Open ocean disposal at low 0 X (b) o ) ® @® (O (b
energy, Aty dtes

Unconfined in-harbor X 0 o] o] o] o] 0 0 o]
Beach Replenishment X 0 0 o] o] 0 0 0 0
Other Conditions

Timing and placement to Avoid

Fisheries Impacts (spawning and

running periods and arees) © (@ @ @© @© @© @© @© (o

X = Normdly approvable

o = Not normaly approvable

(& = Normally gpprovable but control of effluent will be required

(b) = Approvable only after bioassay, performed in accordance with established EPA procedures,
indicates no sgnificant biologicd impact. A daidicaly comparable project which has successfully
passed the bioassay test may be subgtituted. If asignificant biologica impact isfound, this materid is
unsuitable for open water disposa.

(c) = Required in al cases.
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9.08: Vaiance

The Commissioner may issue a variance of the criteria for evauation of applications under 314
CMR 9.06 or 9.07 if the gpplicant demonstrates that:

(1) All reasonable measures have been proposed to avoid, minimize, and mitigate adverse effectson
the environment; and

(2) Thevarianceisjustified by an overriding public interest or necessary to avoid acertification that so
restricts the use of property asto condtitute an uncongtitutiond taking without compensation.

The gpplicant may file an application for a variance with the Commissioner of the Department
dating the proposed measures to avoid, minimize, and mitigate adverse effects and evidence of an
overriding public interest or uncondtitutiond taking. If after public noticethe Commissioner findsthet the
activity meetsthe variance criteria, the Commissioner shdl specify which regulation(s) hasbeen waived
and what conditions must be met for certification. The Commissoner may consolidate variance
decisonsunder 314 CMR 9.00, 310 CMR 10.36 and 10.58, and 310 CMR 9.21. Publication of the
variance application in the Environmental Monitor shal condtitute notice to the public and to agencies
with acquisition authority of the Department's pending determination.

9.09: 401 Water Qudity Certification

8/25/95

The Department will certify inwriting to the appropriate federa agency and to the gpplicant whether
or not the proposed project will meet gpplicable water quaity standards and minimize environmental
impacts through compliance with 314 CMR 4.00 as implemented and supplemented by 314 CMR
9.00. Certificationwill be denied if the criteriaof 314 CMR 9.06, 9.07, or 9.08 as gpplicable are not
met. The Department shall send copiesof the 401 Water Quality Certification or denid concurrently to
the conservation commission, any person who submits written comments during the public comment
period and any others who submit awritten request. The certification or denid will contain:

(1) thename and address of the applicant, the address of the proposed activity, and the date of the
Department's determination;

(2) the federa permit number, the 401 Water Quality Certification Transmittal Number and the
Wetlands Protection Act File Number, if applicable and available;

(3) adaement that thereis or is not reasonable assurance that the activity will be conducted in a
manner which will not violate applicable Surface Water Quality Standards at 314 CMR 4.00 as
implemented by 314 CMR 9.00 and a statement of reasonsiif certification is denied,

(4) any conditions deemed necessary by the Department to insure maintenance or attainment of water
quality, minimization of any damage to the environment which may result from the project, or

compliance with any applicable provisons of Massachusettslaw which the Department isauthorized to
adminigter. Asacondition of certification of subdivisons or other phased activities, gpplicants may be
required to record adeed restriction which would limit subsequent dischargesof dredged or fill materid

to ensure that the criteriafor the evaluation of applications have been applied to a single and complete
project, including dl components of multi- phased activities,

(5) thedatethework may begin. No activity may begin prior to the expiration of the appea period or
until afina decison isissued by the Department if an apped isfiled:;

(6) adtatement that the certification doesnot relieve the gpplicant of the duty to comply with any other
datutes or regulations, and

(7) notification of the right to request an adjudicatory hearing as described in 314 CMR 9.10.
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9.10: Appeds

(1) Right to Apped. Certain personsshal have aright to request an adjudicatory hearing concerning
certifications by the Department when an gpplication is required:

(& theapplicant or property owner;

(b) any person aggrieved by the decison who has submitted written comments during the public

comment period;

(c) any ten personsof the Commonwed th pursuant to M.G.L. ¢. 30A whereagroup member has

submitted written comments during the public comment period;

(d) any governmentd body or private organization with a mandate to protect the environment

which has submitted written comments during the public comment period.

Any person aggrieved, any ten persons of the Commonwedlth, or agovernmenta body or private
organization with a mandate to protect the environment may gpped without having submitted written
comments during the public comment period only when the dlaim is based on new substantive issues
arigng from materia changes to the scope or impact of the activity and not apparent at the time of
public notice.

(2) Notice of Clam. Any noticeof claim for an adjudicatory hearing must be accompanied by afiling
fee as gpecified in 310 CMR 4.06 and be sent by certified mail or hand ddlivered to the Office of
Adminigrative Appeds of the Department of Environmental Protection, postmarked within 21 days of
the date of the certification.

(3) Contents of Clam. Any notice of dam for an adjudicatory hearing must include the following
information:
(& thed01 Certification Transmittal Number and Wetlands Protection Act Number, the name of
the applicant and address of the project;
(b) the complete name, address, and telephone number of the party filing the request; the name,
address and telephone number of any authorized representative; and, if claming to be a person
aggrieved, the specific facts that demondrate that the party satisfies the definition of "aggrieved
person” found in 314 CMR 9.02;
() aclear statement that an adjudicatory hearing is being requested;
(d) aclear and concise statement of facts which are grounds for the proceeding, the specific
objections to the Department's written certification, and the relief sought through the adjudicatory
hearing, including specificaly the changes desired in the find written certification; and
(e) adatement that a copy of the request has been sent by certified mail or hand ddlivered to:
1. theapplicant;
2. for projectsin Outstanding Resource Waters, the public or private water supplier wherethe
project is located, the Department of Environmental Management for projects in Aress of
Critical Environmental Concern, or other entity with responghility for the resource;
3. theowner, if different from the applicant;
4. theappropriate regiona office of the Department;
5. the conservation commisson of the city or town where the activity will occur.

(4) Coordination of Appeds. The Department may coordinate adjudicatory appeasunder 314 CMR
9.00, 310 CMR 10.00, 310 CMR 9.00 or other administrative appedls.
(& If afina order has been issued pursuant to 310 CMR 10.00, the Department may exclude
issues within the jurisdiction of 310 CMR 10.00 at an adjudicatory hearing held under 314 CMR
9.00.
(b) If an adjudicatory hearing has been requested under 314 CMR 9.00, 310 CMR 9.00, 310
CMR 10.00, or another administrative appedl, the Department may consolidate the proceedings.

9.11: Enforcement

8/25/95

Failure to comply with 314 CMR 9.00 or a401 Water Quality Certification shall be enforced as
provided in M.G.L. c. 21, 88 42 and 44, M.G.L. c. 21, 816A and 310 CMR 5.00.
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9.12: Authorization of Emergency Action

In the rare Stuation where immediate action is essentid to avoid or eiminae a serious and
immediate threat to the public hedth or safety or to the environment, a person may act without a
certification, provided that the person obtains prior gpprova of the Department or authorization under
M.G.L. c. 131, 840. The Corps of Engineers emergency provisions for Section 404 permits are
located at 33 CFR 325.2(e)(4).

(1) Any activity subject to the jurisdiction of 310 CMR 10.00 which has been certified as an
emergency by a conservation commission conducted in accordance with 310 CMR 10.06, or by the
Department under 310 CMR 10.06(5), and any oil or hazardous materid "Immediate Response
Action" undertaken in accordance with the provisons of 310 CMR 10.06(7), isa so authorized under
314 CMR 9.00.

(2) Absent authorization under 310 CMR 10.00, a written request shal be submitted to the

Department which describesthe location, the work to be performed, and why the project is necessary
for the protection of the environment or the heglth or safety of the public. Emergency gpprovad shdl be
issued in writing and shall pecify the limits of activities necessary to abate the emergency. When the
necessity for undertaking the emergency action no longer exigts, any emergency action shal cease until

compliance with the provisons of 314 CMR 9.00. In any event, the time limit for performance of

emergency work shall not exceed 30 days, unless awritten extension is gpproved by the Department.
The emergency authorization may require the submission of an agpplication. No work may be

undertaken without emergency authorization under M.G.L. c. 131, 840, M.G.L. c. 91, and M.G.L.
.30, 88 61 through 62H, where gpplicable.

(3) Any activity subject to the jurisdiction of 310 CMR 9.00 which isdigible for authorization by the
Department under 310 CMR 9.20 may receive emergency authorization under 314 CMR 9.12,
provided that the gpplicant submits sediment dataor other information if requested by the Departmen.

(4) "Immediate Response Actions' not subject to the jurisdiction of 310 CMR 10.00, which receive
ora approva from the Department pursuant to 310 CMR 40.0420(2), or areinitiated 24 hours prior to
notification and oral approva pursuant to 310 CMR 40.0420(7) and (8), may commence before a
written request under 314 CMR 9.12(2) issubmitted to the Department, provided the request ismade
within 24 hours after the Department's ord gpprova. Once arequest for emergency certification has
been made pursuant to 314 CMR 9.12(2), work that commenced prior to such filing may continue
pending a decison on the request by the Department.

9.13: Effective Date, Trangtion Rule, and Severability

(1) EffectiveDae. Therevisonsto 314 CMR 9.00 shdll takeeffect March 1, 1995. Any gpplication
submitted to the Department prior to March 1, 1995 shdl be considered under the standards and
criteriain effect prior to adopting these revisons.

(2) Transtion Rule. When an gpplicant hasfiled aNoticeof Intent under M.G.L. c. 131, § 40prior to
March 1, 1995 for which a Final Order is subsequently issued and the planning board approves a
definitive subdivison plan pursuant to M.G.L. c. 41, 88 81K through 81GG or determines that
gpprovd is not required based on plans that substantidly conform to the Notice of Intent, activities
related to ared estate subdivison shdl be subject to the substantive standards as previoudy in effect
under 314 CMR 9.00 dated December 31, 1983. Such activities shall be subject to the application
provisons of the revised 314 CMR 9.00 effective March 1, 1995, but not including 314 CMR 9.06
through 9.10.

(3) Severdility. If any provison of any part of 314 CMR 9.00, or the gpplication thereof, isheld to
beinvaid, such invaidity shal not affect any other provison of 314 CMR 9.00.

REGULATORY AUTHORITY

8/25/95

314 CMR9.00: M.G.L. c. 21, 88 26 through 53.
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